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and G of this part; the Attorney Gen-
eral and ETA shall, upon notice from 
the Administrator, take the actions 
specified in § 655.665. Where the Admin-
istrator has determined that the pre-
vailing practice in that U.S. port at the 
time of the investigation permits such 
use of alien crewmembers, the Admin-
istrator shall, in any subsequent inves-
tigation, give that determination ap-
propriate weight, unless the determina-
tion is reversed in proceedings under 
§ 655.630 or § 655.655. 

(b) Where an interested party, pursu-
ant to § 655.630, requests a hearing on 
the Administrator’s determination, the 
Administrator shall, upon the issuance 
of the decision of the administrative 
law judge, publish in the FEDERAL REG-
ISTER a notice of the judge’s decision as 
to the prevailing practice for the 
longshore activity(ies) and U.S. port at 
issue, if the administrative law judge: 

(1) Reversed the determination of the 
Administrator published in the FED-
ERAL REGISTER pursuant to paragraph 
(a) of this section; or 

(2) Determines that the prevailing 
practice for the particular activity in 
the port does not permit the use of 
alien crewmembers. 

(c) If the administrative law judge 
determines that the prevailing practice 
in that port does not permit such use 
of alien crewmembers, the judge’s deci-
sion shall be the conclusive determina-
tion for purposes of the Act and sub-
parts F and G of this part (unless and 
until reversed by the Secretary on dis-
cretionary review pursuant to § 655.655). 
The Attorney General and ETA shall 
upon notice from the Administrator, 
take the actions specified in § 655.665. 

(d) In the event that the Secretary, 
upon discretionary review pursuant to 
§ 655.655, issues a decision that reverses 
the administrative law judge on a mat-
ter on which the Administrator has 
published notices in the FEDERAL REG-
ISTER pursuant to paragraphs (a) and 
(b) of this section, the Administrator 
shall publish in the FEDERAL REGISTER 
a notice of the Secretary’s decision and 
shall notify the Attorney General and 
ETA. 

(1) Where the Secretary reverses the 
administrative law judge and deter-
mines that, contrary to the judge’s de-
cision, the prevailing practice for the 

longshore activity(ies) in the U.S. port 
at issue does not permit the use of 
alien crewmembers, the Secretary’s de-
cision shall be the conclusive deter-
mination for purposes of the Act and 
subparts F and G of this part. Upon no-
tice from the Administrator, the Attor-
ney General and ETA shall take the ac-
tions specified in § 655.665. 

(2) Where the Secretary reverses the 
administrative law judge and deter-
mines that, contrary to the judge’s de-
cision, the use of alien crewmembers is 
permitted by the prevailing practice 
for the longshore activity(ies) in the 
U.S. port at issue, the judge’s decision 
shall no longer have the conclusive ef-
fect specified in paragraph (b) of this 
section. Upon notice from the Adminis-
trator, the Attorney General and ETA 
shall cease the actions specified in 
§ 655.665.

§ 655.675 Non-applicability of the 
Equal Access to Justice Act. 

A proceeding under subpart G of this 
part is not subject to the Equal Access 
to Justice Act, as amended, 5 U.S.C. 
504. In such a proceeding, the adminis-
trative law judge shall have no author-
ity to award attorney fees and/or other 
litigation expenses pursuant to the 
provisions of the Equal Access to Jus-
tice Act.

Subpart H—Labor Condition Appli-
cations and Requirements for 
Employers Using Non-
immigrants on H–1B Visas In 
Specialty Occupations and as 
Fashion Models

SOURCE: 59 FR 65659, 65676, Dec. 20, 1994, un-
less otherwise noted.

§ 655.700 What statutory provisions 
govern the employment of H–1B 
nonimmigrants and how do employ-
ers apply for an H–1B visa? 

(a) Statutory provisions. With respect 
to nonimmigrant workers entering the 
United States (U.S.) on H–1B visas, the 
Immigration and Nationality Act 
(INA), as amended, provides as follows: 

(1) Establishes an annual ceiling (ex-
clusive of spouses and children) on the 
number of foreign workers who may be 
issued H–1B visas— 

(i) 195,000 in fiscal year 2001; 
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